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CONSULTATION QUESTIONS
1. Features of Language in the Act

Please see section 5 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/5
1.1.
Do you think the definition of “to hunt” as provided in the 2002 Act should be more specifically defined? 


Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 

	There is a non-exhaustive definition of “to hunt” in the Protection of Wild Mammals (Scotland) Act 2002 which, unlike in England and Wales, explicitly includes the activity of searching in the definition given in clause 10. It also includes “to course” making it clear that the legislation covers not just hunting by scent but also by sight.  
Any deliberate use of a dog to search for, or pursue, a wild mammal whether by scent or sight is prima facie unlawful. This is a far easier starting point for enforcement and prosecuting authorities than in England and Wales where the courts have ruled out the inclusion of searching within the meaning of hunting. 

The answer to the question of whether or not the current definition of “to hunt” in the Act is adequate is whether or not the enforcement of the Act has been hindered by the current definition. We have not seen any evidence of this being the case. Looking at the significant number of prosecutions brought under the Act and the number of those which succeeded is clear evidence that the current legislation is perfectly enforceable and the courts have been more than capable of understanding and applying the law, including what is meant by hunting. The latest wildlife crime statistics released on 8 December 2017 support this view.

Lord Bonomy’s concern over the lack of a fuller definition of “to hunt” in the legislation, and that of Police Scotland, seems to arise from a focus on the fact that at the time of the review there had been no successful prosecution of a mounted hunt. Subsequently a successful prosecution has been brought against a mounted hunt. Yet the legislation is concerned with any, and every, situation where a dog is used deliberately to hunt for (search) or hunt (flush or pursue whether by scent or sight) a wild mammal.  The Act does not distinguish between the different types of hunting in terms of whether it is conducted by formally constituted mounted packs or those on foot; or by individuals or groups of individuals informally, and this is reflected in the prosecutions brought under the Act.

The Protection of Wild Mammals (Scotland) Act 2002 is no different from any other criminal law. When there is evidence of illegal hunting then successful prosecutions have been brought under the Act. Official statistics show that there have been over 200 charges brought under the Protection of Wild Mammals (Scotland) between 2002 and 2014, involving some 87 convictions. Of those charges which proceeded to trial 53% resulted in a conviction. If the evidence was sufficient to bring successful hunting prosecutions against those who were breaking the law unmounted then a successful prosecution is equally possible against anyone breaking the law mounted. In either case a prosecution will only succeed if the evidence exists to support it.  

1.1 Lord Bonomy himself notes: “4.15 …In the end it appears that there have been proportionately no more prosecutions in England and Wales than in Scotland, bearing in mind that there are 17 times as many organised hunts in England and Wales…” Most significantly he states at 4.16: “The statistics suggest that the Act enables prosecution of offences relating to hares.” Clearly, if the definition of “to hunt” causes no problem in prosecuting hunting offences against hares, there is no logical reason why it should cause a problem in relation to foxes. Why is it that the same legislation, with the same offences, is somehow more difficult for the police and courts when a fox, and indeed horses, are involved? Sherriff Drummond in the Procurator Fiscal, Jedburgh v Trevor Adams (Adams case), and more recently Sherriff Paterson, in the Procurator Fiscal, Jedburgh v Jonathan Riley & John Clive Richardson (Jed Forest case) found no difficulty in applying and interpreting the law. Accepting that, as with almost all laws, the drafting could always be improved, is not the real issue a lack of evidence of law breaking not any fundamental problem with the legislation? Is not interpreting legislation something which courts do the entire time?

The Act’s broad definition understood according to its ordinary English meaning has not prevented a single prosecution, where the evidence has been sufficient to show that the hunting did not fall within whatever exception was raised by the defence. We would respectfully suggest that this concern over the definition of “to hunt” in the Act results entirely as a result of a misplaced preoccupation with mounted hunts as opposed to hunting in all forms, which is what the Act seeks to address. 



1.2.
Do you agree with Lord Bonomy’s suggestion that the word “deliberately” in section 1(1) serves no useful purpose?
Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 

	If Lord Bonomy is correct that the inclusion of the word deliberately serves no useful purpose then it is neither a hindrance nor an aid to the Act’s enforcement and successful prosecutions. The courts are entitled to ignore it and treat it as an unnecessary word simply emphasising that hunting is a deliberate and not an accidental activity. The fact that hunting is an intentional activity is not disputed.
As Lord Bonomy accepts, this inclusion of the word deliberately was to reassure owners of dogs, whose dogs may regularly search for, flush and even pursue wild mammals but where this was not deliberate but accidental, even if reasonably foreseeable for someone who walks their dog regularly in a place where wild mammals are present. Sherriff Paterson in the Jed Forest case agreed with Lord Bonomy and notes that the use of the adverb “deliberately” “was included to put beyond doubt that hunting is not something that could be done accidentally. It is designed to protect the innocent dog walker who has his dogs off their leads, whose dogs come across a fox, chases it and potentially kills it. As is explained in the Bonomy Report this appears to have been the intention of parliament. As I understand the principles of statutory interpretation, the intention of parliament as set out in the debate is something I am entitled to have regard to. Therefore in my opinion the crown does not need to go so far as to prove that the appellants knew that they were breaking the law, but they do require to prove beyond reasonable doubt that the appellants were not hunting accidentally and if they were hunting they were not doing so within the exceptions allowed for.”
A further consideration, which Lord Bonomy does not seem to have considered, is the fact that unlike in England and Wales the Act’s definition of “to hunt” explicitly includes the activity of searching in the definition. In England and Wales the simple activity of a dog searching for a wild mammal does not in itself constitute an offence, as it is outwith the scope of the definition of “to hunt” as confirmed by the Divisional Court in the case of DPP v Wright. The very broad scope of what amounts to hunting in Scotland therefore makes it imperative that the legislation makes absolutely clear that a person’s dog sniffing in undergrowth (an activity within the definition of “to hunt”) does not amount to a an offence unless the dog was being used deliberately.  The Parliament in including the term deliberately wanted to make clear that the hunting must be fully intended and a prosecution would not succeed on the basis of some lesser threshold of intention such as recklessness. 

It should also be noted that in the Adams Case Sherriff Drummond states that “the Act creates in section 1 the straightforward offence of deliberately hunting a wild mammal with a dog or dogs.” Although Sherriff Drummond address a variety of interpretive issues including the meaning of “hunt”, “stalking”, “searching” and “flush”, he did not have any problem with the inclusion of the adverb “deliberately”. In the Adams case the prosecution failed on the facts and evidence not on any issue of drafting or problem caused by the word deliberate. 




1.3. Do you think the Act would be clearer if “searching” was included alongside “stalking” and “flushing” in section 2(1)?
Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 

	We are unclear as to the purpose of this question as “searching” is already included alongside “stalking” and “flushing”. If, however, the question relates to Bonomy’s observation that reference to “searching” in the third line of the subsection “was inadvertently omitted” then we do not believe that it is necessary to insert a further reference to “searching”.
It does not make a successful prosecution more or less likely. It might be a nicety in terms of drafting but in practical terms would make no difference. It should be remembered that the whole activity of “to hunt” includes searching. It is a matter of logic that in order to stalk an animal or flush it you must first go about “in order to find or ascertain the presence of a thing”, in this context a wild mammal. Bonomy accepts this very sensible definition adopted by Sherriff Drummond in the Adams case and notes that “to search is an expression that may need no further definition”. We concur.



1.4.
Is “searching” relevant to any other subsections?
Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 

	As stated above searching is understood as included in the term “to hunt” and as matter of logic is an activity which precedes any flushing or stalking. No dog could flush something they have not first found. A similar consideration would apply to stalking.



1.5
Do you think the Act would be improved if it included definitions of 

“to stalk” 


Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 

“to search” 


Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 


“to flush” 


Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 

1.6.
What elements would you wish to see included in these definitions? 
	In no prosecution brought under the Act, as far as we are aware, has a prosecution succeeded or failed as a result of there being no definition of “to stalk”, “to flush” or “to search”. Sherriff Drummond in Adams had no trouble in applying their ordinary English meanings in the context of hunting according to the usual rules of statutory interpretation. Similarly in the Jed Forest Case the Sherriff was more than capable of understanding and applying the Act. It is as if these issues of definition and interpretation have been raised as a problem when in fact there is no evidence that they are problematic. 
It should also be noted that every case turns on its own facts and in reality it matters not whether the accused was technically flushing as opposed to stalking or even searching as any of those activities is sufficient to allow conduct to be deemed to fall within the offence. The question then arises as to whether any of the exceptions can be relied on to render lawful otherwise unlawful activity.

We very much doubt that including definitions will do anything other than complicate matters and could actually make successful prosecutions less likely. We believe that the interpretation of these activities should be defined by the courts and be clarified over time and from experience. The common sense shown by the courts to date would suggest that further definition is unnecessary.

As a general observation the courts do not seem to have had a problem interpreting or applying the law. The issue seems to be the sudden change of view of behalf of Police Scotland which saw a complete about turn between their appearance before the Scottish Parliament’s Justice Committee before Lord Bonomy’s Review and the submission they subsequently made to the Review. 

The broad definition of hunting including “searching” means that the job of the police in Scotland is significantly more straightforward than for their English and Welsh counterparts. Taking mounted hunts as an example, as they seem to be the principal concern of those fearful the Act is being flouted, where dogs are being used to search for a wild mammal even where there may be no wild mammal present there is a prima facie offence under the Act as the person is “deliberately hunting a wild mammal”. In Scotland hunting includes hunting for, whereas in England and Wales hunting only occurs once a wild mammal is present and actually found, flushed etc. The Scottish Police then simply need to be clear as to whether one of the exceptions apply. It matters little whether the activity of hunting is at the searching stage or the subsequent flushing or stalking stage as all those activities are lawful if the other conditions of whichever exception is being operated under are met. 

Similarly the courts in Scotland can almost always assume that deliberate hunting is occurring where dogs are being used by a person or persons to search for wild mammals, which after all is the very reason why the mounted packs, or indeed non mounted packs, meet in the first place. The first hurdle in Scotland is thus far lower than in England where no matter how many dogs are present a prosecution can only get underway if it can be shown an actual animal was found. For a prosecution to succeed in Scotland the prosecution need only prove, beyond reasonable doubt, that one of the conditions of the exception being relied on has not been met. Yet Police Scotland have not raised specific concerns about the individual conditions which must be met or the evidence of non-compliance they must assemble in order for a prosecution to proceed, but instead have focussed on definitions of activities which all follow from the initial searching which is included in “to hunt”. Searching is enough and as Lord Bonomy notes is a term which “may need no further definition”.

We would respectfully suggest that while, as with all legislation, drafting may be imperfect, the police’s concerns could easily be addressed by proper briefing on the basis of the legal judgements to date and that taken as a whole any shortcomings in the drafting do not hamper enforcement and prosecutions where there is the necessary evidence. No case can succeed in the absence of the necessary evidence, however perfectly a law may be drafted.




1.7.
Do you think section 2(3) should be framed more narrowly to remove any overlap with section 2(1) by removing reference to using a dog under control to flush a fox from an enclosed space within rocks or other secure cover above ground?
Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 
 
	There is clearly an overlap between the two sections as regards a dog being used to flush from rocks or secure cover above ground which can be done either in accordance with the conditions of 2(1) or 2(3). The use of a dog below ground is entirely covered by 2(3) and not permitted under 2(1).
However, this overlap serves a purpose in so far as 2(3) is designed to cover the activity of terrier work below ground while 2(1) relates to the use of other dogs to flush including in connection with use of a bird of prey. It is true that as drafted a person with a terrier could operate under 2(1) when entering a terrier into an enclosed space above ground, where a larger dog may not be able to enter, but not below ground which he could only do under 2(3). Moreover, the exception for falconry and shooting only covers stalking or flushing above ground. Someone using a bird of prey and flushing from an enclosed space within rocks or other secure cover above ground may wish to rely on exception 2(1) as opposed to section 3 depending on the terrain. While inelegantly drafted there are clearly two distinct activities in contemplation here and this overlap accounts for all possible scenarios and in no way hampers either enforcement or successful prosecution. 

A person accused of an offence must raise the exception on which they wish to rely in their defence. They cannot rely on two exceptions at once for a single activity. That is not to say that, as with the recent prosecution of the Jed Forest Hunt, there cannot be a situation in which hunting activity is taking place under different exceptions at different times. A day’s hunting may begin with flushing under 2(1) but if a fox goes to ground then the putting of a dog below ground is subject to 2(3). However, if the fox goes into rocks or other secure cover above ground it can be flushed from there continuing to rely on 2(1). What the Jed Forest case clarified is that only one exception can be relied on for any given activity. The hunts must be clear at any point which exception they are operating under and comply with the conditions of that exemption for their activity to be, or remain, lawful.




1.8.
Do you think that the various areas of overlap and inconsistency between sections 2(1), 2(3), 3(a) and 5 of the Act should be addressed in the manner suggested? 
Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 
	Each section deals with different circumstances with 2(1) being mainly concerned with flushing to guns using packs while 2(3) relates to the use of terriers below ground and section 3 to sport shooting. Each of these activities is distinct and has its own considerations. The different sections are structured in such a way as to  create an exception which best allows for the activity in question and is capable of covering the different scenarios that may occur in practice.
Lord Bonomy suggests that the requirement in 2(1) to shoot “once it is safe to do so” is subjective and less peremptory than “as soon as possible” in 2(3) and section 3. Yet at the same time he states that 2(1) “defines the point of shooting by reference to safety, which common sense would suggest is implied in the requirement that the mammal should be shot as soon as possible”. If that is so, then one can also say that the expression “once it is safe to do so” implies as soon as possible and that in practice both require the wild mammal to be shot at the earliest possible opportunity.

Lord Bonomy also suggests that “once it is safe to do so” “leaves scope for a chase to begin”. This seems to ignore the peremptory drafting which requires a person “to act to ensure the animal is shot once it is found or emerges from cover”. The person must act to create a situation in which that shooting can take place once the mammal is found or emerges. If a chase were to develop the person clearly would not be acting to ensure the shooting dead of the mammal once found or flushed. The inclusion of “once it is safe to do so”, just like “as soon as possible” simply takes account of the possible presence of dogs or persons such that it may be unsafe/impossible to shoot. However, the person hunting must act to ensure that the mammal is shot and hounds in pursuit would make that impossible. As such the law requires person to act to remove any impediment to the shooting of the mammal found or flushed as soon as possible once it is safe to do so. For a chase to begin or continue out of cover there would be a clear failure to act to ensure that the animal was shot. It is also worth noting that 2(1) and 2(3) relate directly to the defence in 2(2) which recognises that no offence is committed where, despite the best efforts of the person hunting, the dogs catch and kill the wild mammal before it can be shot.

We do not believe any of the overlaps or inconsistencies, with the possible exception of section 2(3) in relation to terrier work and the firearms requirement (see below), are of sufficient importance to merit amendment. None of them have been shown on the basis of any evidence to prevent enforcement or hamper the ability of the courts to apply the law where there is sufficient evidence. Both the cases against mounted hunts, and particularly the recent Jed Forest case, make that abundantly clear. The drafting is imperfect but it does not, in our opinion, render the Act unworkable for either the police or the courts.




1.9.
Do you think the “lawful means” mentioned in section 2(2) should be specified?
Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 
	Given that Section 2(2) relates to activities under 2(1) and 2(3) and only mentions shooting, it can be safely deduced that the “other lawful means” refers to use of a bird of prey. It is hard to think of any other lawful means in the context of these exceptions. However, as it has no impact on the clarity of the section, enforcement, or ability to prosecute we see no reason to remove it or specify what those lawful means are. 
2(2) was designed to protect those operating under either 2(1) or 2(3) from malicious prosecutions given that the Parliament accepted, as Lord Bonomy recognises, that a proportion of foxes are killed by dogs under the exemptions and that this is catered for by the provision at 2(2). (Bonomy Review paras 6.17 and 6.19)




1.10.
Do you think there are any other inconsistent, inappropriate or unnecessary features in the Act which could be improved, or do you think there are any terms in the Act which have not been covered above and should be addressed or have been omitted from the Act and should be included? Please identify them and suggest ways in which they might be addressed. 
	Lord Bonomy seems to be entirely right as regard section 2(3) and use of a dog below ground. The law does not appear to allow for the situation in which the person doing the shooting is not also the person using the dog below ground.

 Every terrierman operating under 2(3) would seem to be required to be in possession of a firearm. This is not, we believe, what Parliament intended when passing this provision as it is wholly impractical, but is rather the result of poor construction/drafting. Sherriff Paterson also noted the lack of clarity and uncertainty over this provision and felt that as such he was not prepared to convict on a possible breach of the provision. However, this anomaly, while problematic, does not appear to have prevented the enforcement of the Act to date.




2. Terriers

Please see paragraphs 6.20 to 6.30 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/6
2.1.
Do you agree with Lord Bonomy’s suggestion that the legislation should impose a restriction in line with the Code of Conduct of the National Working Terrier Federation that, wherever possible and practical, only one terrier should be entered to ground at a time?
Please answer Yes  FORMCHECKBOX 
  or  No  FORMCHECKBOX 
 
	We do not believe it necessary to put such a requirement on the face of the legislation. The code is already adhered to by those involved using terriers in Scotland and this would be best dealt with via the proposed code of practice. Those who raised concerns about the use of terriers start from a position where they do not believe any terrier work should be allowed at all, a view contrary to Lord Bonomy’s finding that: “The material presented to the Review is persuasive of the need for the use of terriers to ensure the despatch of a fox gone to ground.” 



3. Mental State Required for Illegal Hunting

Please see paragraphs 7.15 to 7.22 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/7
3.1.
  Do you agree with Lord Bonomy’s suggestions which seek to provide greater clarity on the question of whether someone is hunting illegally (by finding ways to clarify the element of intent)?
Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 

Can you suggest ways in which we might do this? 
	Lord Bonomy suggests a number of alternatives to the current wording from simply removing the word ‘deliberately’ (see above) to entirely new formulations such that an offence is committed when a person “intentionally or recklessly hunts a wild mammal with a dog” or “knowingly causes or permits a dog to hunt a wild mammal”, “or uses, causes or permits” a dog to hunt a wild mammal”. He then states that: “These suggestions may give rise to concern about the risk that setting a lower standard might lead to allegations against moorland dog-walkers whose pets set off unexpectedly in pursuit of a fox. As stated above at paragraph 5.21, that concern is misplaced.” However, paragraph 5.21 refers only to the concept of recklessness stating that: “To act recklessly one must display gross negligence. Mere carelessness is insufficient.” We fail to understand how the legal understanding of recklessness in 5.21 applies equally to the other suggested formulations of the mental state (mens rea) part of the offence. Given that hunting in Scotland does not just mean to hunt in the sense of pursue but also includes the hunting for (searching) the risk to dog walkers would seem self-evident and justifies the inclusion of ‘deliberately’ in the current offence and makes a higher standard than recklessness or merely permitting essential. 
Moreover, at no point does Lord Bonomy actually present any evidence that the courts have had any difficulty with the Act as drafted, as far as the mental element is concerned. As far as we are aware, and like Sherrif’s Drummond and Paterson in respect of cases involving mounted hunts, all those involved in the many successful prosecutions under the Act have been able to prosecute where there is the evidence. The only people who seem to think the current offence and mental element is problematic is Police Scotland. Indeed the written submission to the Review contains the extraordinary statement that: “…”deliberately” requires proving the intent of the individual concerned”. Yet in criminal law intent must be shown whether or not the word deliberately appears. Are Police Scotland suggesting that no evidence of mens rea would be required if “deliberately” was removed, or would they like an offence where no mens rea is required and strict liability applies? In either case this would be wholly unacceptable. 

Given the entire focus of the review (unlike the legislation) is on the mounted hunts, and given the way in which hunting is defined in the Act, the police do not need to concern themselves with the mental element. When a mounted hunt meets with hounds and those hounds begin searching there is self-evidently a deliberate act of hunting taking place. The question of whether that hunting is lawful is then one of evidence of compliance, or not, with the conditions set out in the exceptions, depending on the activity being undertaken. Failure to comply with any one of the conditions renders the activity unlawful. 

The situation would be less clear for the police faced with a few people out walking and letting their dogs sniff around. In reality it may be relatively straight forward to distinguish a couple of walkers from those engaging in the deliberate hunting hare, a deer etc. However, if the mental element is lowered as suggested then many dog walkers could be guilty of offences either through being reckless and knowingly and intentionally taking dogs to areas where there may be wild mammals, or permitting them to hunt including to search. 

Under the Act hunting can take place even if no wild mammal is actually found or even present at all. The activity of hunting for is an offence. The law cannot be so broad and the mental element of the offence lowered such that vast numbers of ordinary people are breaking the law and relying on the restraint of the police and courts not to prosecute, on the basis that somehow, despite what the law actually says, it is only really meant to enable the prosecution of people in red coats on horseback.




4. Vicarious Liability

Please see paragraphs 7.23 to 7.25 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/7
4.1.
 Do you agree that we should explore a new vicarious liability provision whereby a landowner who permits a person or persons to deploy dogs to stalk, search for and flush wild mammals over their land is guilty of an offence in the event that someone involved in such activity commits an offence?
Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 
	The Act already makes it an offence for an owner or occupier of land knowingly to permit another person to enter or use it to commit an offence under subsection (1). Creating an offence of vicarious liability seems wholly unnecessary. If there is evidence that the owner or occupier of land conspired with, encouraged or gave a ‘nod and a wink’ to criminal activity then the law already allows them to be prosecuted. 
The Act, like Lord Bonomy, recognises the need to be able to control foxes. If the Act is amended such that landowners simply will not risk having hunting on their land then this could result in a de facto ban on lawful pest control. This would be detrimental to wildlife in Scotland and leave landowners in a very difficult situation.




5. Burden of Proof

Please see paragraphs 7.27 to 7.39 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/7
5.1.
Do you agree with the proposition that the onus should lie upon an accused to establish that their conduct falls within one of the exceptions provided in the 2002 Act?
Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 
	The Administrative court has set out clearly in respect of the Hunting Act in England and Wales why the burden should rest on the prosecution to prove the offence and not on the defendant. The fundamental principle that a person is innocent until proven guilty should not be dispensed with lightly. The Protection of Wild Mammals (Scotland) Act has similar construction to the English legislation in that it creates a general offence and then a series of exemptions, not dissimilar to the exceptions in the Scottish legislation.
Lord Bonomy has made clear that he accepts his position on reverse burden is probably in a minority amongst judges. He also notes that when the original Bill was considered by the Justice and Home Affairs Committee they “opposed placing the onus of proof of an exception on the accused”. However, he does not set out the Committee’s reasoning which is later reflected in the Wright judgement. The Committee felt that in the case of a licensing system then reversing the burden of proof may be acceptable, given the relative ease with which such a burden may be discharged by the accused. The Committee did not consider it acceptable that the accused should have to prove all the elements of exceptions to the offence. The Committee concluded:

Burden of proof on the person charged with the offence
27. Section 5(6) imposes on the person charged with contravening the prohibition on hunting in section 1(1) the burden of proving that one of the exceptions to that prohibition applies. That burden would require to be discharged on the balance of probabilities (which is generally the burden applicable in civil cases); the prosecution would still require to prove beyond reasonable doubt that an offence had been committed. 

28. The Scottish Countryside Alliance saw "no justification for departing from the basic principle of Scots law that it is for the prosecution to establish and bring home guilt on every aspect of a charge" (col 1789). The Scottish Gamekeepers’ Association objected to the mention made by SCAHD of a parallel provision in the Misuse of Drugs Act 1971 (col 1714), saying "There is no parallel between those who misuse or sell drugs and the work of the professional gamekeeper. The SCAHD has failed to show why a ‘crime’ that the police concede does not fulfill the criteria of a ‘serious crime’, should be classified as one that requires such harsh measures" (JH/00/29/9).

29. SCAHD acknowledged these concerns, and recognised that "effective enforcement of the provisions would not be compromised seriously if some or all of the exceptions in the Bill were subject to a lesser onus. In other words, it would be possible simply to raise an excuse to create a reasonable doubt" (col 1708). The Campaign accepted that "this aspect of the bill could profitably be reviewed at Stage 2" (col 1708). 

30. The Committee believes section 5(6) is draconian and represents a greater compromise of the rights of an accused person than is justified in this context. There is a case for saying that section 2(1) – the exception for licensed activities – is the one exception in the Bill for which such a reversed burden of proof would be appropriate. However, on the assumption that the licensing scheme is to be removed by amendment, it would also be appropriate to remove in its entirety section 5(6). 

The examples presented by Lord Bonomy in his discussion of situations in which a reverse burden should, or can, be applied, all involve situations in which the evidential burden is relatively easy to discharge. In other words it may be said to be proportionate bearing in mind the nature of the offence and the public interest. 

It must be remembered that for a prosecution to succeed it is only necessary to prove beyond reasonable doubt that any one of the conditions of the exception has not been met. A defendant would have to prove on the balance of probabilities that all conditions were met. If by reversing the burden the onus on the defendant is disproportionately great and unreasonable then the Article 6 ECHR right to a fair trial is infringed without the necessary justification. The Administrative Court sets out the position well.

“the series of exemptions from unlawful hunting in Schedule 1 of the 2004 Act do not, in our view, come within the narrow exception described in R v Edwards, which must be limited to matters which are straightforward for a defendant to prove; and, secondly, that significant elements of Schedule 1 would permit a conviction in spite of reasonable doubt in the mind of the court as to the guilt of the accused.”

The Judge in Wright went on to note   that he did not find the argument that “unless there is a reverse burden of proof, prosecutions under the 2004 Act would rarely be viable” persuasive. The judge noted that “it will in practice usually be evident which paragraph of Schedule 1 the defendant relies on; and the prosecution will then succeed if they can disprove any one of the conditions in that paragraph. The nature of the facts and the available evidence will indicate which condition to aim at. “ 

“A balance has to be struck between the general interests of the community and the protection of the fundamental rights of the individual. This will not be achieved if a reverse onus provision goes beyond what is necessary to accomplish the objective of the statute….Since the ban is not absolute, the rights of individuals are, in a sense, two-fold. There is the fundamental right in article 6(2) of the Convention. There is also the right to engage in hunting a wild mammal with a dog which is exempt hunting. Speaking generally we think that the wide content of Schedule 1 of the 2004 Act makes it unreal and disproportionate to suppose that Parliament intended that all hunting of wild mammals with a dog was taken to be unlawful unless the defendant proved it was not. If someone is plainly hunting rabbits with dogs, there is no necessity for a presumption that their activity is unlawful.”

The judge concluded that: “We consider that many prosecutions would be unfairly unbalanced if section 1 and Schedule 1 placed a legal burden on the defendant. Where, for instance, a defendant intended that his hunting was exempt under paragraph 1, he would have to prove the substantial issues in the case, once the prosecution had established a prima facie case that he was in pursuit of a wild mammal with a dog.” It should be noted that in Scotland a prima facie case can exist where dogs are simply searching for a wild mammal, there does not even need to be a wild mammal present.

The Judge goes on to  find that: “We do not consider that imposing a legal burden on the defendant is necessary to make the Act workable…The prosecution does not have to prove or disprove everything which might be theoretically conceived as capable of arsing under Schedule 1. From the circumstances of the case and anything the defendant may have said when interviewed they will know before ever the prosecution is brought what facts appear to them to make the hunting (which they have to prove) unlawful…the prosecution only have to prove a failure to conform to one condition.”

The court was explicit that if the Act could be construed as imposing a reverse burden then the court would be required under Human Rights Act to read down the imposition of a legal burden of proof so that the defendant has the evidential burden to “raise matters of defence sufficiently to require the prosecution to deal with them. This would have the effect of making prosecutions reasonably practical when the prosecution has sufficient evidence for a viable case….The Act should, within the limits of its subject matter and the content of Schedule 1, be reasonably workable if it is seen as imposing an evidential, but not a legal, burden on the defence.”

Given that the hunting legislation in both jurisdictions is similarly constructed the arguments made with reference to the Hunting Act would apply equally to the Protection of Wild Mammals Protection (Scotland) Act. To reverse burden is neither necessary, nor compatible with fundamental rights or the provisions of the Human Rights Act. 

As Lord Griffiths in Nimmo v Alexander Cowan notes: 

“When all the cases are analysed those in which the courts have held that the burden lies on the defendant are cases in which the burden can easily be discharged.” This is not the case as far as the conditions of the exceptions are concerned under the Protection of Wild Mammals (Scotland) Act.

There is also the danger of vexatious prosecutions being brought where the prosecution simply have to assert that an offence has been committed and the accused would have to show that all the conditions of the exemption on which he relies had been met. Prosecution could be used simply as a weapon against hunts and by those who do not accept the need for any fox control at all. 

It should also be noted that Lord Bonomy believes that the courts could find a reverse burden under existing legislation. It should be left to the courts to decide whether a reverse burden should apply in the case of the Protection of Wild Mammals (Scotland) Act. 




6. Time Limit for Prosecution

Please see paragraphs 7.42 to 7.43 of Lord Bonomy’s report.

http://www.gov.scot/Publications/2016/11/9965/7
6.1.
Do you agree with Lord Bonomy’s recommendation that the time limit for prosecution under the 2002 Act be extended and harmonised with other statutes which create wildlife offences? 




Please answer Yes  FORMCHECKBOX 
  or No  FORMCHECKBOX 
 
	The whole examination of the Act is distorted by the acceptance of the proposition, despite the glaring lack of evidence to support it, that because not enough mounted hunts have been successfully prosecuted therefore the Act must not be working; as if the lack of prosecutions led to an inevitable conclusion that the Act is in some way deficient. It would be equally possible to reach the opposite conclusion, not least given the number of successful prosecutions for hunting offences committed by others unassociated with mounted hunts. The acceptance of this false proposition underlies the justification for the proposal to depart from the usual time limit for prosecutions. Indeed, where hunting is concerned (or at least those who do so on horses) it seems that all the usual legal principles which apply are to be set aside to pacify a few disgruntled anti-hunting activists who despite many years of intensive monitoring of the mounted hunts seem incapable of producing the evidence of illegal activity. How many successful prosecutions of mounted hunts would convince them the Act was working? One suspects that so long as any ‘red coat hunt’ were still operating the cry would go up that the law was being broken and the Act not working. 
It should also be noted that contrary to what seems implied by the question, not all wildlife offences have an extended time limit for prosecution, and indeed these are the exception and not the rule. Lord Bonomy suggests the current time limit “has given rise to problems for both Police Scotland and Crown”. This was not a matter raised by the police in their written evidence and Lord Bonomy presents no substantive evidence in the Report that the current time limit for prosecution has resulted in an inability of the police to prosecute offences under the Act. In fact the only evidence Lord Bonomy produces is where he states: “The reporting of one case two weeks before the expiry of that period made proper investigation impossible”. The question never asked is why, if there was evidence, this was not given to the police sooner? 

The proposed change would mean that an allegation dating back three years can be brought so long as it is brought within six months from the date on which sufficient evidence came to the knowledge of the prosecutor. Accepting that it is the mounted hunts that are the principal ‘target’ of this proposal then it should be asked what sort of evidence might emerge up to three years after any alleged offence given the very public nature of their activities.

Hunt opponents have recorded hundreds of hours of footage much of which has been used to support allegations of widespread law breaking as part of a propaganda campaign, but if it was evidence of illegal activity then why has it not been given to the police and why where it has been handed over have the police and prosecuting authorities found this ‘evidence’ insufficient to support a prosecution? Would this evidential problem of a lack of evidence be improved by extending the time limit, and could such a change be justified given the impact this could have on any defendant’s right to a fair trial? 

One of the issues raised before the Administrative Court considering the issue of the reverse burden of proof in the Wright case was the issue of the delay between the events which are the subject of the prosecution and the prosecution itself. The longer the lapse of time between the events in question and the prosecution the harder it will be to ensure a fair trial. The judgement records that “Mr Mott QC submitted that defending a charge which may appear for the first time two days before the end of six months after the event may strain the recollection of whose permission was obtained and, indeed, over what land the hunt passed.” The proposed extension of the time limit for prosecution would in our view be extremely problematic as the events in question could be up to three years old. The problems this represents would be made far worse if the legal, as opposed to evidential, burden lay on the defendant. It may be relatively straight forward to demonstrate a condition of the exception such as having owner or occupier’s permission but proving that you acted to ensure that once the wild mammal was found or had emerged from cover it was shot, or killed by a bird of prey, once it was safe to do so would undoubtedly be onerous, and the more so the greater the lapse of time from the events themselves. 

Extending the time limit as Lord Bonomy suggests would in our opinion make the likelihood of a fair trial less, and were this coupled with the legal burden being on the defendant, represent an unacceptable departure from the right of defendants under article 6(2) of the ECHR that everyone charged with an offence shall presumed innocent until proved guilty according to law. There are significant elements of the exemptions which would be far from straightforward for the accused to prove and to quote from the Wright judgement “would permit a conviction in spite of a reasonable doubt in the mind of the court as to the guilt of the accused.”

One is inclined to ask what is it about hunting that would justify such a departure from the accepted norms of the criminal law?




7. Any other comments

Please use this space to provide us with any other comments you wish to submit on the use of dogs to stalk, flush or search for wild mammals. 
	We think it is important to emphasise that while Lord Bonomy recommended various amendments to the legislation, he did not suggest that the structure of the legislation was an issue. Lord Bonomy noted that the “format of the Act is clear and simple.”
Moreover, he was unequivocal in his rejection of the arguments of those opposed to hunting that the management/control of foxes was unnecessary and that a two dog limit on the number of dogs that could be used should be introduced.

On the need for fox control/management Lord Bonomy found that:
“3.9 …the use of packs of hounds to flush out foxes to be shot remains a significant pest control measure, both to control the general level of foxes in an area as well as to address particular problems affecting a farm or estate.”

“6.23 … The fox can cause considerable loss to country enterprises through predation on poultry, game and livestock, particularly lambs. There is a powerful argument for completing the fox control exercise by digging out the fox once it has been located. ”

On the number of dogs Lord Bonomy states: 

“7.26 …I am persuaded by the submissions and such other evidence as there is, in particular that of the experience of those who work with packs, the scientific study paper by Naylor and Knott (taking full account of its limitations and the criticisms made of it) , and the fact that in England and Wales hunts do not generally flush to guns using two dogs, not only that searching and flushing by two dogs would not be as effective as that done by a full pack of hounds, but also that imposing such a restriction could seriously compromise effective pest control in the country, particularly on rough and hilly ground and in extensive areas of dense cover such as conifer woodlands…”

On the use of dogs below ground Lord Bonomy states:

“6.22... Were the use of terriers below ground to be prohibited, then a significant proportion of the fox control work of mounted and foot hunts would be wasted effort. The fox having been located, the terrier is seen as part of the team to be deployed when otherwise the fox would escape to cause more damage...”

“6.23… The fox can cause considerable loss to country enterprises through predation on poultry, game and livestock, particularly lambs. There is a powerful argument for completing the fox control exercise by digging out the fox once it has been located...”

“6.27... The material presented to the Review is persuasive of the need for the use of terriers to ensure the despatch of a fox gone to ground...” 

Those opposed to hunting have completely ignored Lord Bonomy’s conclusions and are continuing to push for changes to the law that would de facto make the use of dogs to flush to guns impossible. There is also an apparent obsession with what they refer to as “red-coat”/mounted hunting. It should be self-evident that the clothes a person is wearing and the mode of transport deployed during flushing is irrelevant in terms of animal welfare, and this was recognised by Lord Bonomy, as it was by Sherriff Drummond.

It should also be noted, especially in the light of the latest wildlife crime statistics published on 8 December 2017, that where offences under the Protection of Wild Mammals (Scotland) Act are committed they can be, and are, successfully prosecuted.
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